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Gtéwne cele ustawy o utrzymaniu czystosci i porzadku
w gminach to przede wszystkim upowszechnienie prowadze-
nia selektywnego zbierania odpadéw komunalnych ,u zrédfa’,
zmniejszenie ilosci sktadowanych odpadéw komunalnych,
poprzez m.in. zapewnienie powstania odpowiednich instalacji
do odzysku lub unieszkodliwiania odpadéw komunalnych.

Ryc. 2. Zasady gospodarki odpadami.

Zrédto: J. Gérniak-Zimroz, Malewski J., Logistyczne aspekty gospodarki
odpadami, Gospodarka odpadami komunalnymi w Powiecie Wroctawskim
w Swietle rozwiqzar wdrozonych w Departamencie Gérnego Renu (Francja)
iw Powiecie Borken (Niemcy), materiaty konferencyjne, PRINT S.C.,
Wroctaw 2005, s. 58-62.

Odpady, z uwzglednieniem hierarchii sposobdw postepowania
z odpadami, w pierwszej kolejnosci poddaje sie przetwarzaniu
w miejscu ich powstania (art. 20).

Ustawa $mieciowa zobowigzuje gminy do: budowy, utrzymaniai
eksploatacji — wtasnych lub wspélnych zinnymi gminami - regio-
nalnych instalacji do przetwarzania odpadéw komunalnych.
Gmina, realizujac to zadanie, bedzie musiata przeprowadzi¢ wy-
bor podmiotu, ktéry wybuduje i bedzie eksploatowat regional-
ny zaktad zagospodarowania odpaddw (np. linia sortownicza,
kompostownia, spalarnia).

Ryc. 1. Wybor podmiotu odbierajacego odpady.
Zrédto: Ministerstwo Srodowiska.

2. Segregacja odpadow

Produkt staje sie odpadem wtedy, kiedy przestaje by¢ nam uzy-
teczny. Nalezy go wéwczas wyrzuci¢ w odpowiednie miejsce,
aby nie stanowit dla nas zadnego zagrozenia, dajac mu jed-
noczesnie szanse na to, ze odpad znéw stanie sie uzyteczny.
Segregujac odpady przyczyniamy sie do ochrony srodowiska
i oszczedzania. Przepisy nowej ustawy gwarantuja, ze optata za
odpady posegregowane bedzie nizsza.

Segregacja to czysty zysk. Powtérne wykorzystanie czy prze-
twarzanie posegregowanych odpadéw znajduje coraz szersze
zastosowanie w produktach codziennego uzytku.

Segregujac odpady oszczedzamy zasoby naturalne, takie jak
wode, energie. Z odpaddéw moga powstac np., chusteczki hi-
gieniczne, papier toaletowy, kubki, doniczki, kolczyki, kosze,
torebki a nawet meble czy ubrania®.

Ryc. 3. Segregacja odpadow.
Zrédto: Opracowanie whasne.

Gmina jest zobowigzana do wyposazenia nieruchomosci
w pojemniki stuzace do zbierania odpadéw komunalnych oraz
utrzymywanie tych pojemnikéw w odpowiednim stanie sanitar-
nym, porzagdkowym i technicznym, chyba ze na mocy uchwaty
rady gminy, o ktérej mowa w art. 6r ust. 3, obowiazki te przejmie
gmina jako cze$¢ ustugi w zakresie odbierania odpadéw komu-
nalnych od wiascicieli nieruchomosci w zamian za uiszczona
przez wtasciciela optate za gospodarowanie odpadami komu-
nalnymi’. Wedtug nowych przepiséw mieszkacy wnosza do
gminy optaty zgodnie z jedna, wyznaczong w drodze uchwaty
stawka. Za selektywna zbiérke gmina bedzie pobiera¢ nizsze
optaty W zamian za to gmina wybierze firme, ktéra oprézni
Smietnik, a jego zawartos¢ wywiezie.

Wprowadzana optata za gospodarowanie odpadami komunal-
nymi (tzw. optata $mieciowa) jest z jednej strony obcigzeniem
dla mieszkaricéw, a zdrugiej - stanowi zrédto dochodoéw dla sa-
morzaddow na budowe stacji do sortowania, odzyskiwania i kom-
postowania odpaddéw zaktadéw unieszkodliwiania odpadow.
W nowym systemie gminy beda miaty mozliwos¢ skuteczniejsze-
go ubieganiasie o dodatkowe srodki na tworzenie takich instalacji
do zagospodarowania odpadéw. Beda tez mogty tworzyc
inwestycje na zasadzie partnerstwa publiczno - prywatnego.

Optata za gospodarowanie odpadami komunalnymi bedzie
stanowita dochdd gminy, z ktérego beda finansowane koszty
funkcjonowania systemu. Katalog wydatkéw jest ograniczony
do: odbierania, transportu, zbierania, odzysku i unieszkodliwia-
nia odebranych od wiascicieli nieruchomosci odpadéw komu-
nalnych, a takze kosztéw obstugi administracyjnej.

Z optat tych beda réwniez pokrywane koszty stworzenia i utrzy-
mania przez gming punktéw selektywnego zbierania: zuzytego
sprzetu elektrycznego i elektronicznego, baterii i akumulatoréw,
przeterminowanych lekéw, chemikaliéw, mebli i innych od-
padéw wielkogabarytowych, odpadéw budowlano-remonto-
wych, zuzytych opon, odpadéw zielonych.

Selektywna zbiérka odpadéw komunalnych prowadzona jest
w kontenerach i pojemnikach zbiorczych, wystawionych do
publicznego uzytku w uczeszczanych przez mieszkancéw
miejscach, a takze na posesjach w dwéch oddzielnych pojem-
nikach: na rézne materiatowo odpady nadajace sie do dalszej
segregacji oraz na pozostate odpady zmieszane. Obserwuje sie
tez prowadzenie selektywnej zbiérki na posesjach do oddziel-
nych pojemnikéw dla kazdego rodzaju odpadu uzytecznego.
Z kolei zbiérka odpadéw nietypowych organizowana jest
w rézny sposoéb i uzupetnia rozwigzania oméwione wyzej.

6 http:/jeleniagora.pl/content/jak-segregowa%C4%87-odpady-poradnik, online,
[dostep; 21.11.2014].

7 Dz.U.z2013r. poz. 228. Ustawa z dnia 25 stycznia 2013 r.o zmianie ustawy o utrzymaniu
czystosci i porzadku w gminach

Ustawa nakazuje rozdziela¢ metal, papier, szkto, tworzywa
sztuczne, opakowania wielomateriatowe (np. kartony po so-
kach) i odpady ulegajace biodegradacji. W praktyce mozliwe
sg drobne modyfikacje tego podziatu. | tak w Jeleniej Gérze
osobno odbierane sa:
- odpady biodegradowalne
(trawa, liscie, drewno itp. - pojemniki brazowe),
- papier, kartony (pojemniki niebieskie),
- opakowania wielomateriatowe (pojemniki siatkowe),
- opakowania szklane kolorowe (pojemniki zielone),
« szkto bezbarwne (pojemniki biate),
- plastik (pojemniki zo6tte),
- 0sobna frakcje stanowiag odpady zmieszane komunalne
(resztki kuchenne, ubrania, popiot - pojemniki szare).

Ryc. 4. Pojemniki na odpady.
Zrédto: Materiaty whasne.

Mieszkancy budynkéw wielorodzinnych powinni je wrzuca¢ do
specjalnych pojemnikéw. W Jeleniej Gérze wstepnie przyjeto,
ze na kazde 500 os6b przypada jedno "gniazdo" takich konte-
neréw. Mieszkancy domkéw jednorodzinnych swoje przebra-
ne odpady wrzucaja do workéw, ktére pdzniej odbierajg od
nich pracownicy wybranej przez gmine firmy. Czestotliwos¢
odbioru tych workéw ustala gmina w umowie z firmga (np.
w Jeleniej odpady biodegradowalne i zmieszane odbierane sg
raz na tydzien). W przypadku osiedli domkéw jednorodzinnych
ustawiono na zewnatrz budynkéw "gniazda" z kontenerami.

Ponadto w ramach utatwienia pozbywania sie przez miesz-
kancow odpadéw, spotdzielnie i wspdlnoty moga wykorzystac
zsypy do zorganizowania odbierania odpadéw komunalnych.
Woéwczas mozliwe jest podjecie decyzji o wrzucaniu do zsy-
péw np. odpaddw zmieszanych, natomiast odpady selektywnie
zebrane mieszkancy znosiliby do odpowiednich pojemnikéw
ustawianych dla nich w najbardziej dogodnych i ogéinie do-
stepnych miejscach.

Zgodnie z uchwata Rady Miejskiej Jeleniej Gory Nr 445.
XLVII.2013 - z dniem 1 marca 2014 roku ulegta obnizeniu wy-
sokos¢ optaty za gospodarowanie odpadami komunalnymi.
Optata za wywdz nieczystosci wynosi:

- stawka za segregowane odpady jest nizsza i wynosi 15z,

- natomiast za odpady niesegregowane 25zt.

W przypadku nieruchomosci niezamieszkatej (np. sklepy, punk-
ty ustugowe itp.) optata jest naliczana,od pojemnikéw”.

Dla poréwnania stawki w Polsce dla mieszkaricow gmin: Bog-
daniec, Ktodawa, Deszczno, Lubiszyn i Sanok (za 1 miesig¢ dla
1 osoby) za wywdz odpaddw dla nieruchomosci zamieszkatych
opfata wynosi®:

- zabudowa jednorodzinna i wielorodzinna:
9 zt - przy selekcji odpadéw i 14 zt — bez selekcji odpadéw,
a dla mieszkancow Gorzowa Wielkopodlaskiego
(za 1 miesigc dla 1 osoby):

- zabudowa jednorodzinna:
10 zt - przy selekcji odpadoéw i 14 zt - bez selekcji odpaddw,

- zabudowa wielorodzinna: 9 zt - przy selekcji odpadow
i 14 zt - bez selekcji odpaddw.

Przyktady te wskazuja, ze gospodarka statymi odpadami
komunalnymi sktada sie z szeregu elementéw, ktére - jak wy-
nika z licznych obserwacji - najczesciej funkcjonuja niezaleznie
od siebie, co wywotuje szereg negatywnych skutkdw. Wynikiem
takiego podejscia do gospodarki odpadami jest do$¢ powszech-
ne przekonanie, ze jest ona z natury deficytowa i wymaga do-
finansowywania. Mozna to zmieni¢ poprzez wprowadzenie
ekologistyki rozumianej jako planowanie, realizacja i kontrola
przeptywu débr od miejsca ich wytwarzania do ostatecznego
uzytkownika w celu spetnienia jego wymagan przy oszczednym
zaangazowaniu zasobéw i kapitatu®.

3. Odbidr odpadéw wielogabarytowych
w gminie Jelenia Gora
Od dnia 1 lipca 2013 r. zaczeta obowigzywaé nowa ustawa o
utrzymaniu czystosci i porzadku w gminach, ktéra zmienito do-
tychczasowy system gospodarowania odpadami komunalnymi.
Swiadczenie ustug w zakresie odbierania odpadéw komunal-
nych zapewnia Miasto Jelenia Gora, poprzez zawarcie umowy
na odbieranie i zagospodarowanie odpadéw komunalnych od
wiascicieli nieruchomosci - z firmg wytoniong w drodze prze-
targu. W przetargu zostato wytonione konsorcjum firm MPGK
i SIMEKO. Wydziatem zajmujacym sie odpadami z ramienia Urze-
du jest Wydziat Gospodarki Komunalnej i Ochrony Srodowiska.

Majac na uwadze przepisy ustawy o utrzymaniu czystosci i po-
rzadku w gminach oraz ustawy o odpadach, wprowadzajace
obowiazek selektywnej zbiérki odpadéw z gospodarstw do-
mowych, Miejskie Przedsiebiorstwo Gospodarki Komunalnej
zorganizowat Punkt Dobrowolnego Gromadzenia Odpadow
w Jeleniej Gorze.

Odpady wielkogabarytowe (tj. meble, wyposazenie wnetrz,
zuzyty sprzet elektryczny, elektroniczny, AGD, zuzyte opony itp.)
sg wywozone przez konsorcjum firm MPGK/SIMEKO w ramach
aktualnie wnoszonych przez mieszkancow, optat za odbiér od-
padéw komunalnych - 2 razy w roku, zgodnie z Uchwata Rady
Miejskiej Jeleniej Gory w sprawie sposobu i zakresu Swiadcze-
nia ustug w zakresie odbierania odpadéw komunalnych od
wiascicieli nieruchomosci i zagospodarowania tych odpadoéw*.

Przyktadowe przedmioty, ktérych trzeba sie pozby¢ z domu
lub z firmy to:

- meble i inne odpady wielkogabarytowe;

- sprzet IT (komputery, monitory, laptopy, klawiatury itp.);

- drukarki, kopiarki, faksy i skanery;

- sprzet RTV;

- mate AGD (suszarki, lokéwki, odkurzacze);

- pralki, lodowki, zamrazarki, kuchenki mikrofalowe;

- baterie i akumulatory;

- elektronarzedzia.

Kazdy mieszkaniec, ktory chce pozby¢ sie np. starych mebli
zmieszkania powinien je wtasnym staraniem wywiez¢ do Punk-
tu Zbierania Odpadéw Komunalnych.

8  http://www.zcg.net.pl, online, [dostep: 21.01.2015].
9 W.Przybycin, op. cit.

* Aktualizacja (03.06.2014 r.): Od miesigca czerwca kazdy mieszkaniec moze dowiez¢
zuzyte meble, czy sprzet AGD. Specjalne samochody, co miesigc odbierajg z tzw. gniazd
ztozone tam odpady wielkogabarytowe.
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Ryc. 5. Odpady wielogabarytowe.
Zrédto: Opracowanie wiasne.

Zwykte wyrzucanie wielkogabarytowych odpadéw oraz od-
padéw elektronicznych jest nielegalne. W Punkcie Selektyw-
nej Zbiorki Odpaddw firma przyjmuje odpady pochodzenia
komunalnego dostarczane przez mieszkancow.

W tabeli 1 zaprezentowano dni wywozu odpadéw w na osiedlu
Czarne w Jeleniej Gorze.

Miejskic Ki
spétka z 0.0. w Jeleniej Gérze

HARMONOGRAM ODBIORU ODPADOW NA TERENIE MIASTA
JELENIA GORA LIPIEC - GRUDZIEN 2013R.

Miejscowosé /Ulica lipiec Slerplen wrzesien
JELENIA GORA
Niesegregowane czwartek czwartek czwartek

Os. Czarne
Czarnoleska,Boréwkowa, Nowa,
Strumykowa,Orzeszkowej,Mata,
Malinowa, Podleéna, Okrezna,
Poludniowa,Kalinowa,Wrzosowa,

Segregacja - BIO

Segregacja- tw.sztuczne, metal
i opak.wielomateriatowe
Segregacja - Papier

Segregacja - Szkio

Tabela 1. Wywéz odpadéw komunalnych
Zrédto: Miejskie Przedsiebiorstwo Gospodarki Komunalnej spétka z o.o.
w Jeleniej Gorze.

Konkludujac mozna stwiedzi¢, ze mieszkaniec Jelenie Géry nie
musi martwic sie, co ma zrobi¢ ze starg pralka, rozpadajaca
sie szafa, przeterminowanymi lekami czy zuzytymi bateriami
- gmina organizuje i wskazuje mieszkaricom punkty odbioru
takich odpadéw. Mieszkancy wnosza do gminy optaty zgodnie
z jedng, wyznaczong w drodze uchwaty stawka, ustalona przez
rade gminy.

Dzieki réwnej, bez wzgledu na ilos¢ wytworzonych w danym
okresie odpadéw, stawce za odbiér odpadéw nikomu nie opta-
cafa sie podrzucac smieci do lasu ani do sasiadéw. Zniknie tez
powdd, spalania odpadéw w piecach - mimo, ze jest niezgodne
z prawem - nadal stanowi niebezpieczny dla zdrowia ludzi pro-
blem w wielu miejscach kraju.

4. Lancuch usuwania odpadow

W gospodarce odpadami mozna wykorzysta¢ rozwigzania orga-
nizacyjne, informacyjne i techniczne oferowane przez logistyke.
Istota logistyki jest traktowanie przeptywu materiatéw w sposéb
kompleksowy, poniewaz uwzglednia ona wszystkie elementy
tego przeptywu, taczy je ze soba wedtug kolejnosci zdarzen
i buduje z nich tzw. fanicuch dostaw. tancuch dostaw jest defi-
niowany jako sie¢ powigzan i wspétzaleznych organizacji, ktére
- dziatajgc na zasadzie wzajemnej wspétpracy — wspoélnie kon-
troluja, kieruja i usprawniajg przeptywy rzeczowe i informacji
od dostawcow do ostatecznych uzytkownikow.

W przypadku gospodarki odpadami faricuch dostaw — nazy-
wany czesto fancuchem usuwania — tworza wytwarzajacy
odpady mieszkaricy, podmiot organizujacy zbiérke odpaddw,
a nastepnie podmiot je segregujacy, od ktérego wysegregowane
odpady moga by¢ wykorzystane na potrzeby oséb trzecich. Na
koncu taricucha jest sktadowisko odpaddw. Istota fancucha jest
nastepstwo zdarzen, ktére zachodza w okreslonym porzadku
(rysunek 3), a konfiguracja moze by¢ rozna.

Transport

| Wytwérey | | Zbiérka]

Magazynowanie
(nie diu 23 lata)

Wykorzystanie

segregacji

Ryc. 6. tancuch usuwania odpadow.
Zrédto: Opracowanie whasne.

Zgodnie zart. 25 ust. 7 ustawy magazynowanie odpadéw odbywa
sie zgodnie z wymaganiami w zakresie ochrony srodowiska oraz
bezpieczenstwa zycia i zdrowia ludzi, w szczegdlnosci w spo-
sob uwzgledniajacy wiasciwosci chemiczne i fizyczne odpaddw,
w tym stan skupienia, oraz zagrozenia, ktére moga powodowac
te odpady. Magazynowanie odpaddw jest prowadzone wytacznie
w ramach wytwarzania, zbierania lub przetwarzania odpadéw.

Odpady, z wyjatkiem przeznaczonych do sktadowania, moga
by¢ magazynowane, jezeli konieczno$¢ magazynowania wynika
z proceséw technologicznych lub organizacyjnych i nie prze-
kracza terminéw uzasadnionych zastosowaniem tych proceséw,
nie diuzej jednak niz przez 3 lata. Natomiast odpady przezna-
czone do sktadowania moga by¢ magazynowane wyfacznie
w celu zebrania odpowiedniej ilosci tych odpadéw do trans-
portu na sktadowisko odpadoéw, nie dtuzej jednak niz przez rok.

tancuch usuwania pokazuje wszystkie aspekty przeptywu od-
padoéw. Pozwala on zmierzy¢ wydajnosc i koszty funkcjono-
wania poszczegolnych ogniw, a takze ocenic ich efektywnos¢
i dostrzec stabe miejsca w tym przeptywie, ujawni¢,waskie gar-
dta’, rozwiazania zte, nieefektywne i obarczone nadmiernymi
kosztami. Logistyka traktuje taicuch usuwania jako niezalezny
od ogniw jeden spojny system, gdzie wszystkie dziatania mu-
szg podlega¢ wspoélnemu planowaniu, jednolitej organizacji
i realizacji wytyczonego celu. Aby tak sie stato, powinien istnie¢
plan gospodarki odpadami, z okreslonymi regutami postepo-
wania i podmiotem petnigcym nadrzedna funkcje (koordynator
taficucha), ktéry pilnowatby przyjetych regut postepowania.

Dzieki logistyce optymalizuje sie trasy, wykorzystuje przestrze-
nie tadowne pojazddéw transportujacych odpady z selektywne;j
zbidrki i organizuje stacje przesypowe oraz dobiera pojemniki
do transportowania zageszczonych odpadéw zmieszanych dla
zmniejszenia kosztéw transportu i wykorzystania pojemnosci
tych pojemnikéw.

Zastosowanie logistycznego systemu gospodarki statymi odpa-
dami komunalnymi daje efekty w trzech aspektach:

1. Pierwszy to aspekt finansowy. Wynika on z oszczednosci zaso-
bow, ich wspdlnego wykorzystywania, eliminowania zbednych
dziatan, lepszej organizacji i realizacji zadan oraz skracania czasu
ich realizacji, a takze pozyskiwania przychodéw z gospodarki
odpadami, kierowanych na jej funkcjonowanie i rozwdj.

2. Drugim efektem jest aspekt materialny. Wynika on z kolei
zmozliwosci odzyskania znacznejilosci surowcow uzytecznych
gospodarczo oraz produktéw przetwoérstwa odpaddw do réz-
nych zastosowan.

3. Ostatni aspekt dotyczy ekologii. Wynika on ze zmniejszenia
obcigzenia srodowiska naturalnego iloscig odpadéw depono-
wanych na sktadowiskach, eliminacji lub zmniejszenia ilosci od-
paddéw komunalnych zanieczyszczajgcych srodowisko natural-
ne w wyniku pozbywania sie ich przez mieszkarcéw niezgodnie
z przyjetymi zasadami oraz oszczednosci surowcéw naturalnych
poprzez ich czesciowe zastgpienie surowcami wtérnymi.

10 W. Przybycin, op. cit.

Skladowanie
(nie dluzej niz 1 rok)

Zakonczenie
Celem artykutu byto przedstawienie gospodarki odpadami
komunalnymi na podstawie ustawodawstwa polskiego na
przyktadzie Gminy Jelenia Géra. Na mocy ustawy o gospodarce
odpadami gminy zyskujg nowe kompetencje i nowe narzedzia
do dziatania. Dysponujac optatami od mieszkarncéw za odpady
maja w rece kapitat do nowych inwestycji.

Do przetwarzania odpadéw w Polsce wcigz brakuje specjalis-
tycznych zaktadéw: kompostowni do przetwarzania odpadéw
mokrych, spalarni dla aglomeracji i sortowni, gdzie mozliwe
jest odzyskanie ze zmieszanych odpadoéw tych, ktére moga
miec drugie zycie po zyciu i sta¢ sie surowcami do ponownego
wykorzystania.

W nowym systemie gminy zyskaja takze mozliwos¢ skutecz-
niejszego ubiegania sie o pienigdze unijne na tworzenie takich
instalacji do zagospodarowania odpadow.

Streszczenie
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http://jeleniagora.pl/content/jak-segregowa%C4%87-odpady-
poradnik, online, [dostep; 21.11.2014].

W Polsce od dnia 1 lipca 2013 r. zaczeta obowiazywac nowa ustawa o utrzymaniu czystosci i porzadku w gminach, ktéra zmienito

dotychczasowy system gospodarowania odpadami komunalnymi. Nowa ustawa $mieciowa odpowiedzialnos¢ za gospodarke

odpadami oddaje w rece gmin.

Gtéwne cele ustawy o utrzymaniu czystosci i porzadku w gminach to przede wszystkim upowszechnienie prowadzenia selek-
tywnego zbierania odpadéw komunalnych ,u zrédta’, zmniejszenie ilosci sktadowanych odpadéw komunalnych, poprzez m.in.
zapewnienie powstania odpowiednich instalacji do odzysku lub unieszkodliwiania odpadéw. Dzieki ich wdrozeniu mozna bedzie

ocenic ich efektywnosc¢ a takze dostrzec stabe miejsca w tym przeptywie i ujawnic,waskie gardta” czy rozwiazania nieefektywne

i obarczone nadmiernymi kosztami.

W przypadku gospodarki odpadami taricuch dostaw - nazywany czesto faricuchem usuwania tworzg wytwarzajacy odpady
mieszkancy, podmiot organizujacy zbiérke odpaddéw, a nastepnie podmiot je segregujacy, od ktérego wysegregowane odpady
moga by¢ wykorzystane na potrzeby oséb trzecich. Na koncu taricucha jest sktadowisko odpadéw. Logistyka traktuje taricuch
usuwania jako niezalezny od ogniw jeden spojny system, gdzie wszystkie dziatania muszg podlega¢ wspdlnemu planowaniu,
jednolitej organizacji i realizacji wytyczonego celu.

W artykule zaprezentowano gospodarke odpadami komunalnymi zgodnie z ustawodawstwem polskim na przyktadzie Urzad
Miasta Jeleniej Gory, oraz jakie rozwigzania logistyczne (informacyjne, techniczne) mozna wykorzysta¢ w gospodarce odpadami.

Stowa kluczowe: odpady komunalne, segregacja, fancuch usuwania

Summary

Environmental protection awareness of the Polish population is growing. The problem of municipal waste is cumbersome. No one
needs convincing that it requires effective solution. The existing legislation enforce measures whose purpose is organizing municipal
solid waste management and indicate the not only who has to dobut also what should be done.

The purpose of this article is to present the municipal solid waste management in accordance with the Polish the legislation on
the example of Office of Jelenia Géra, and what logistics solutions (information, specifications) can be used in waste management.
Thanks to theirimplementation can be assessed their efficiency and also perceive weak spots in the flow and reveal the "bottlenecks"
and inefficient to solutions.

Keywords: municipal waste, segregation, waste removal
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Disposition of agricultural immovable property
(agricultural farm) and the protective function
of the land and mortgage register

- comparative legal analysis

I. Introduction

The organization and functioning of the land and mortgage
register in Poland is regulated by the Act of 6 July 1982 on the
land and mortgage registers and on mortgage'. However, the
normative distinction is relative since the land and mortgage
register proceedings, by the amendment of 11 May 2001, were
transferred to the Code of Civil Procedure (Art. 6261 - 62613
CCP)*. Inaccordance with Art. 1 paragraph 1 of the LMRMA, land
and mortgage registers are maintained in order to determine
the legal status of a real estate (informational function of land
and mortgage registers).

The analysis in this paper is intended to demonstrate specific
aspects of the implementation of the functions of the land
and mortgage register in relation to agricultural real proper-
ties (farmsteads). With respect to agricultural properties, the
legal status disclosed in the land and mortgage register does
not reflect the actual legal status significantly more frequently
than in the case of other types of real properties. The reasons
for this state of affairs are varied in nature and relate to both
the aspects stricte of the land and mortgage register as well
as to substantive law regulations. They also concern the man-
ner of defining the functions of a land and mortgage register
to which entries in the land and mortgage register relate to.

The mere division of the land and mortgage register into in-
dividual sections where each one of them fulfils to a certain
degree autonomous functions, determines that only collecti-
ve assessment may determine the nature of the entry of agri-
cultural real property. These differences will be the subject of
further comments with particular emphasis on the very nature
of agricultural real property in respect to other types of land.

The other particular aspect which requires separate considera-
tion is different legal basis of entry of the owner as a buyer of an
agricultural real property. Acommon basis for entry are notarial
deeds on the subject of dispose of an agricultural property that
reflect the form of a notarial deed for any contracts. In addition
to these acts, entry may be also done on the basis of agreements
concluded without a form of a notarial deed* and numerous
administrative decisions issued especially before the year 1990.

At the beginning, it must be recalled that the meaning of "real
property" in civil law transactions (in substantive law approach)
and in terms of land and mortgage register are not identical. In
accordance with Art. 46 § 1 of the Civil Code®, a real property is
a part of the earth's surface forming a separate property (land),
as well as buildings attached permanently to the ground or
parts of such buildings, if under specific provisions they form

1. Consolidated text — Dz. U. 2013, poz.707 with amendments, hereinafter referred to
as the LMRMA.

2. TheActof 11 May 2001 on the amendment of the Act on land and mortgage registers
and on mortgage, Acts - the Code of Civil Procedure, the Act on court fees in civil cases
and the Act - Notary Public Act, Dz. U. Nr 63, poz. 635.

3. The Act of 17 November 1964 — the Code of Civil Procedure, consolidated text - Dz. U.
2014, poz. 101, hereinafter referred to as the CCP

4. The Act of 27 October 1977 on retirement pension and other benefits for farmers and
their families (Dz. U. Nr 32, poz. 140), which came into force on 1 January 1978 and
remained valid until 31 December 1982.

5. The Actof 23 April 1964 - Civil Code, consolidated text - Dz. U. 2014, poz. 121, hereinafter
referred to as the CC.

a subject over which a separate title and possession can be
created. In terms of land and mortgage register the content of
Art. 24 paragraph 1 in princ of the LMRMA is referred to, ac-
cording to which for each real property a separate land and
mortgage register is maintained. In other words, in terms of land
and mortgage register, a real property is a part of the earth's
surface, for which land and mortgage register is established®.
However, not always appropriate iunctim exists between the
substantive law and land and mortgage register concepts of
the real property.

Reported in a land and mortgage register legal status of a pro-
perty (Art. 1 of the LMRMA) is a condition resulting from the
basis of the entry, i.e. a designated document, understood as
consistent with the actual legal status.

Specific rules for agricultural real property transactions and
limited jurisdiction of the land and mortgage court during the
entry proceedings may cause significant discrepancies between
the actual legal status and the status reported in the register’.

After the socio-economic changes initiated in Poland in 1989,
real estate trading took two forms. The first refers to the so-
called common real estate trading (without their type-specific
differentiation) and eliminates numerous restrictions existing
in these transactions.

The second form maintains a separate non-statutory regime in
agricultural real property transactions, but also in this section
there is no uniformity of regulations. Disparity in the agricultural
law trading results from the ownership rights to the agricultural
real property (farmstead) being the subject of transaction and
from the measures to protect family farms. Essential in this re-
gard is the principle expressed in Art. 23 of the Constitution of
the Republic of Poland?, in accordance to which the agricultural
system is based on family farms. Resulting from it is the duty of
enactment of law, which will support family farms in the econo-
mic, social and financial spheres, as well as the introduction of
legislation to protect the interests of the owners of such farms?®,
which should be reflected in the legislation concerning the
trading of ownership of agricultural properties (farmsteads)'.

This division alone entails distinct functions, provided that land
and mortgage register is maintained for an agricultural real
property. The primary function is a presumption of conformity
of an entry in Section Il, Ill, IV with the basis (official document)
of its completion regardless of whether the actual legal status
of the property may hold a different person as the owner (per-
petual lessee). Rebuttal of that presumption and at the same
time of the function can be carried out by means of a separate
judicial proceeding.

The agricultural law transactions should be understood as spe-
cific regulations applying to the subject of the trading and the
trading party viz. a farmer (Act of 11 April 2003 on the formation
of the agricultural system)'". Specific governing law apply to the

agricultural property transactions performed in Poland on the
basis of different laws: the Civil Code and specific provisions: the
Act of 19 October 1991 on the management of agricultural pro-
perty of the State Treasury '%; Act of 20 December 1990 on social
insurance for farmers'3; Act of 24 March 1920 on acquisition of
real estate by foreigners'4; Act of 29 June 1963 on management
of common land™. In other words, the specific agricultural real
property trading must be understood in two manners. Firstly, it
relates to the regulations to which the general provisions of the
Civil Code (e.g. the dissolution of farmstead co-ownership - Art.
213 -218 of the CC) apply. The second aspect should be under-
stood as lex specialis that excludes application of the provisi-
ons of the Civil Code and is justified by various circumstances.
Among others the following are indicated in this regard: the
status of the seller (the management of agricultural property
of the State Treasury), the status of the buyer (the acquisition of
agricultural real properties by foreigners), "specific” reason for
the seller to dispose the ownership of the property (provisions
on retirement and disability pensions), and finally the nature
of the subject (common land).

Since for the purposes of trading the legislator has identified
the properties included in the common land and other proper-
ties not included in these communities, this distinction leads
to indication of exclusive protection functions for agricultural
real properties with exception of common land communities.
Without maintaining land and mortgage registers these com-
munities do not benefit from functional protection related to
the maintaining of public records of the kind.

Specific solutions for agricultural real estate transactions result
primarily from the Common Agricultural Policy at national and
EU level. The objectives and principles of the Common Agricul-
tural Policy as expressed in the articles 39-47 of the Treaty on
the Functioning of the European Union'® may provide a basis for
the introduction of solutions restricting the freedom of transfer
of agricultural real property ownership (limiting the principle of
free movement of capital - Art. 63 of the TFEU)".

6. Seein particular: B. Swaczyna in J. Pisulinski (eds), Ustawa o ksiegach wieczystych i
hipotece. Przepisy o postepowaniu wieczystoksiegowym. Komentarz, 1st edition (Le-
xisNexis, 2014), p. 581.

7. Dispute resulting from this is resolved in a separate proceeding, usually in an action for
updating the entry in land and mortgage register according to the current legal status
(Art. 10 of the LMRMA).

8. The Constitution of the Republic of Poland of 2 April 1997, Dz. U. Nr 78, poz. 483 with
amendments; A. Lichorowicz, ‘Konstytucyjne podstawy ustroju rolnego RP (w swietle
art. 23 Konstytucji), Studia luridica Agraria, 1 (2000), pp. 25-45.

9. W. Skrzydto, Konstytucja Rzeczypospolitej Polskiej. Komentarz, 7th edition (Wolters
Kluwer, 2013), p. 25.

10. Thejudgment of the Constitutional Tribunal of 31 January 2001, P 4/99, OTK 2001, No. 1,
item 5 with the approving gloss of B. Wierzbowski, Przeglad Sejmowy, 5 (2001), p. 103.

11. Consolidated text - Dz. U. 2012, poz. 803, hereinafter referred to as AFAS.

12. Consolidated text - Dz. U. 2012, poz. 1187 with amendments.

13. Consolidated text - Dz. U. 2013, poz. 1403 with amendments.

14. Consolidated text - Dz. U. 2004, No. 167, poz. 1758 with amendments.

15. Dz.U.Nr 28, poz. 169 with amendments.

16. Official Journal of the European Union C 326 of 26.10.2012, pp. 47-200, hereinafter
referred to as the TFEU or the Treaty.

17. Cf. judgment of the ST of 25 January 2007 in legal case C-370/05 Festersen, ZOTSiSPI
2007/1B/1-01129
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I1. Agricultural real property and func-
tions of the land and mortgage register

1. The concept of agricultural real property

In the system of agricultural law there is no single statutory
definition of agricultural property. For the purposes of civil law
transactions in respect of its general sense statutory definition
is included in Art. 46 of the CC. According to this provision im-
movable property which is or may be used for carrying out
agricultural production activity within the scope of plant and
animal production, not excluding gardening, horticulture and
fishery production shall be agricultural immovable property
(agricultural land).

Afeature crucial to the possibility of deciding about agricultural
character of real estate is the suitability of the property for car-
rying out agricultural production activities. This feature im-
plies the existence of purposeful and organized human activity
aimed at agricultural production®. The basis for such an activity
can only be land in an appropriate area, unspecified by statute.
In such circumstances, the only criterion for determining the ag-
ricultural nature of the real property remains its destination as a
real property for agricultural production. This is decided by the
physical features - suitable agronomic properties of the soil'™.
The concept of agricultural real property cannot be extended
onto lands whose purpose deprives them of such character and
that could not have it with appropriate agronomic treatment.
Therefore wasteland cannot be classified as agricultural real
property in the view of the Civil Code?.

In order to determine that the property is agricultural in na-
ture its area is of no importance in terms of the Civil Code. The
most illustrative example of this is the acceptance in judicial

practise of the Supreme Court that a separate small plot of land
continues to be agricultural land, even if its use in the manner
provided forin Art. 46" of the CCis not possible. The court hear-
ing the application for entry of the ownership of real property
being acquired by legal action as part of the agricultural real
property designated in the local land-use planning for agricul-
tural purposes, cannot refuse to make an entry on the basis
that the disconnected part of the property does not meet the
criteria defined in Art. 46" of the CC?'.

It should be noted, however, that in the case law attempts were
made to treat agricultural real property constituting part of the
farmstead as an "organized economic entity of such a nature
thatitis possible to carry out production activities in agriculture
destined to be sold"?', which should be recognised as a step
towards organising structural policy in agriculture in isolation
from the formal - legal criteria set out in Art. 46" of the CC%.

The area of agricultural real property also includes the land on
which residential and economic buildings are placed and the
land necessary for the use of these buildings?. In the opinion
of the Supreme Court, the assessment of the nature of the real
property should take into account not only the current status
but also the ability to use the land with the buildings for agri-
cultural purposes and the ability to combine agricultural land
with buildings into a single economic entity®.

Regardless of the distinction set out in paragraph 1 (which has
primarily substantive law meaning), considering the trading
of agricultural real properties one cannot overlook registra-
tion particulars made by administrative authorities under
the Act of 17 May 1989 on Geodetic and Cartographic Law?
and the Regulation of the Minister of Regional Development

18. Judgment of the SC of 2 June 2000, Il CKN 1957/98, unpublished.

19. Judgment of the SC of 14 November 2001, Il CKN 440/01, OSNC 2002, No. 7 - 8, item 99.
20. Resolution of the SC of 14 December 1984, Ill CZP 78/84, OSNCP 1985, No. 10, item 149.
21. Resolution of the SC of 20 July 1995, Ill CZP 88/95, OSNIC 1995, No. 11, item 163.

22. Judgment of the SC of 2 June 2000, Il CKN 1067/98, OSP 2001, No. 2, item 27.

23. Infavour:A. Lichorowicz in critical gloss to the aforementioned judgment. See also judg-
ment of the SC of 28 January 1999, Ill CKN 140/98, unpublished, in which it is assumed
that a real property which surface exceeds 1 ha and which is located in an area that in
the local land-use is regarded as agricultural land is an agricultural real property because
the agricultural nature of land is preordained by its designation as an agricultural one
and not by the actual usage.

24. Resolution of the SC of 30 May 1996, Ill CZP 47/96, OSNC 11/96, item 142.

25. Further: S. Rudnicki, R. Trzaskowski in J. Gudowski (eds), Kodeks cywilny. Komentarz.
Ksiega pierwsza. Cze$¢ ogolna (LexisNexis 2013), p. 191.

26. Consolidated text — Dz. U. 2010 Nr 193, poz. 1287 with amendments.

and Construction of 29 March 2001 on the Land and Property
Register”. The records report the position of parcel of record
(cultivated land) being a part of the agricultural real property, its
boundaries, area, type of land, soil class and the designation of

land and mortgage registers or set of documents. According to
§ 68 paragraph 1 of quoted regulation, agricultural land is land
that is being cultivated called cultivated land, by which is meant
arable land, orchards, permanent grassland, permanent pastures,
developed agricultural land, land under ponds and ditches?.

The concept of agricultural real property has been also defined
inthe Art. 2, item 1 of the AFAS. According to this provision, the
agricultural real property must be understood as agricultural
real property within the meaning of the Civil Code, with the ex-
ception of such real property that is destined for purposes other
than agricultural in spatial land-use planning. It is therefore
a narrower concept than the one adopted in the Civil Code.
Provisions of the Act (as in the Civil Code) do not define the
lower limit of the surface of an agricultural real property. Trading
in agricultural property as understood by the Civil Code either
intended for agricultural purposes in local land-use planning
or not included in them is subject to the Act on the formation
of the agricultural system?.

Destination of part of agricultural real property for purposes
other than agricultural does not mean that this part is auto-
matically a different type of property. It becomes that when
the real property division takes place, and it will be separated
asindependent record parcel orin land and mortgage register
proceedings as meant for purposes other than agricultural®.

The presented analysis shows that even though designation
of a real property as an agricultural one shall be entered in the
section |-0 of the land and mortgage register, this entry does
not use any presumption, even informative one.

Extract from the Land and Property Register is in fact the author-
itative designation of a real property as an agricultural property.
Such legislation has been criticized since most buyers acting in
reliance on the content of the entry in Section I-0 of the land
and mortgage register deem that this entry is "binding" and
serves as reliable i.e. public information. However, as pointed
out, this is not the case.

However, the concepts of "agricultural real property" and "culti-
vated land" should not be understood as identical. It is possible
that cultivated land due to permanent changes in the way it
is managed®' can no longer be used to carry out agricultural
production activities - and vice versa - land not being formally
cultivated land will actually be used to carry out such activi-
ties. The classification of the property as cultivated land can be
treated as a formal determination of possible use of the land,
due to its properties, for production activities in agriculture
(which can be changed actually or formally - by changing the
destination in the local land-use planning)3.

2.The concept of farmstead

According to Art. 55° of the CC agricultural land together with
forest land, buildings and their parts, installations and livestock,
if they constitute or may constitute an organized economic
entirety along with the rights bound with conducting an ag-
ricultural farm shall be considered an agricultural farm. The
cited above statutory definition defines the term farmstead
in a uniform manner for legal relations normalized by the Civil
Code?. This definition also applies to the provisions of other
legislative acts that use the term, while not creating a different
definition of the farmstead.

Legal definition of farmstead contained in the Civil Code is a
manifestation of a compromise between the different concepts
of farmstead.

27. Dz.U.Nr 38, poz. 454 with amendments.

28. The same classification of cultivated land is present in Art. 2 item 5 AFAS.

29. Z.Truszkiewicz, ‘Przeniesienie wiasnosci nieruchomosci rolnej w $wietle ustawy o
ksztattowaniu ustroju rolnego (part 1), Rejent, 9 (2003), p. 53. In accordance to Art. 4
paragraph 1 of the Act of March 2003 on Spatial Planning and Land Development the
establishment of destination of the land, location of public purpose investments and
determination of land development and conditions for building development takes
place in local land-use planning (Art. 6 paragraph 1 of the cited act).

30. Infavour:R. Sztyk, 'Podstawowe zasady ksztattowania ustroju rolnego; Rejent, 5 (2003), p. 23.

31. Leaving aside at this point the regulations determined in the Act of 3 February 1995 on
agricultural and forested land protection (Consolidated text - Dz. U. 2013, poz. 1205).

32. In favour: Truszkiewicz, (2006), p. 62. Opposed: B. Wierzbowski, ‘Pojecie nieruchomosci
rolnej w prawie polskim; Studia luridica Agraria, 4 (2004), p. 112.

33. If provisions do not stipulate separation in this matter, cf. Art. 1058 of the CC.
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This substantive approach to farmstead clearly aims to expose
functional elements that are expressed in an exemplary indica-
tion of the individual components that are or may be constitute
organized economic entity. Still, fundamental importance is
attributed to the so-called land concept of a farmstead. Thus,
agricultural lands as defined in Art. 46 of the CC decide about
the existence of a farmstead. Other constituents listed in Art.
55% of the CC are not necessary elements and their absence
does not deprive the agricultural land of the attribute of agri-
cultural farm, if the land alone constitutes or may constitute an
organized economic entity3*.

No constituent of a farmstead referred to in Art. 55° of the CC,
unbounded with the others, by itself gives the farmstead fea-
tures of an organized entity, although certainly it has a distinct
value and can be traded*. This means that the absence of any
of the constituents of a farm (e.g. livestock, tools, buildings,
etc.) listed in Art. 553 of the CC does not denote that the other
components (e.g. land) cannot constitute a farmstead.

The definition of a farmstead contained in Art. 55° of the CCis of
crucial importance in the field of civil law relations, but does not
apply in the field of public law, where specific provisions contain
own definitions of a farmstead. The definition of a farmstead
contained in the Act of 20 December 1990 on social insurance
for farmers is the closest to that of the Art. 55 of the CC. Accor-
ding to Art. 6 item 4 of the act cited farmstead is any household
involved in agricultural activity. In turn, by agricultural activity
is meant operation for plant or animal production, including
gardening, fruit growing, beekeeping, fisheries and forestry
(Art. 6 paragraph 3 of the act cited).

g Ve @ ifuf
VN i

In accordance with general trade transactions the subject of
atransfer of ownership is an agricultural real property (farmstead)
with the constituents and appurtenances according to the prin-
ciples determined in the CC. There is a significant discrepancy in
the doctrine as to the possibility of disposition of a farmstead
as meant in Art. 55° of the Civil Code by way of a single legal
transaction®.

Specified in Art. 55° of the CC the scope of the constituents
(except for agricultural real property) is not exhaustive, and
the very definition of a farmstead for the purpose of civil law
transactions is set out in an incomplete manner. This applies
primarily to the vague notion of "organized economic entity".

The issue above involves a broader problem - whether a farm-
stead in general can be traded by way of a single legal action. In
other words, whether by way of a single legal action "organized
economic entity" may be disposed of. Different views in this
respect are present in the literature.

The dominant is the tendency in favour of creation of one legal
action the subject of which is a farmstead*®. Most commonly the
admissibility of farmstead trading is justified by the similarity of
the wording of Art. 55° of the CC to the concept of company in
rem, as defined in Art. 55" of the CC. This leads to the conclusion
that the subject of transaction, constituted also by a farmstead as
"an organized economic entity" or even a farmstead as a special
type of agricultural enterprise, or, in fact, a kind of enterprise, can
be traded by the means of a single legal action®. This notion
finds approval in judicial practise, which is expressed by recog-
nition that a farmstead may be regarded as an enterprise set in
motion by the forces of nature as defined by Art. 435 of the CC*'.

34. Judgment of Supreme Administrative Court - NSA - Branch office in Gdansk of 15 March
1995, SA/Gd 3078/94, ONSA 1996, No. 2 item 73.

35. Cf. Decision of the SC of 7 May 1997, Il CKN 197/97, Wokanda 1997, No. 9, p. 9.

36. Judgment of the SAC of 20 September 1991, Il SA 669/91, ONSA 1992, No. 2, item 26.

37. S. Dmowski in J. Gudowski (eds), Kodeks cywilny. Komentarz. Ksiega pierwsza. Czes¢
0gdlna, (LexisNexis 2014), p. 673 and the literature cited there; Cf. A. Stelmachowski
‘Modele wtasnosci i ich uwarunkowania spoteczno-ustrojowe’ in T. Dybowski (eds),
System prawa prywatnego. Prawo rzeczowe, Vol. 2, 1st edition (CH Beck 2003), p. 327.

38. A.Oleszko, Prawo rolne, 1st edition (Zakamycze 2004), pp. 66 - 67.

39. Infavour: M. Bednarek, Mienie. Komentarz do art. 44 - 553 k.c., 1st edition (Zakamycze
1997), p. 220 and literature cited there; A. Wolter, G. Ignatowicz, K. Stefaniuk, Prawo cywil-
ne. Zarys czesci ogélnej, 2nd edition (LexisNexis 2001), p. 248; J. Strzepka, ‘Problematyka
cywilnoprawna przenoszenia wtasnosci gospodarstwa rolnego na nastepce’in A. Oles-
zko, Obrot nieruchomosciami w praktyce notarialnej, 1st edition (Zakamycze, 1997), p.
229; ). Gorecki,'Gospodarstwo rolne jako przedmiot zastawu, Rejent, 4 (2003), pp. 50 - 64.

40. Infavour: E. Klatt - Gorska,Pojecie gospodarstwa rolnego w umowie sprzedazy;, Studia
Prawnicze, 4 (2001), pp. 92 - 93; E. Gniewek, Prawo rzeczowe, 9th edition (C.H. Beck, 2012),
p. 28. Opposed: E. Norek, Przedsiebiorstwo jako przedmiot obrotu gospodarczego, 1st
edition (Polskie Wydawnictwo Naukowe, 1997), p. 20.

41. Judgement of the AC in Cracow on 22 October 1993, | Acr 429/93 (unpublished). In its
judgment of 15 March 1995, SA / Gd 3078/94 (ONSA 1996, No. 2, pos. 73) the Supreme
Administrative Court held that Article 553 fulfils the same function as Art. 551 of the
CC, and that - therefore - in both cases the possibility of trading organized economic
enterprises is included. It is worth noting that, despite the acceptance of the view that
a farmstead/household may be traded stand-alone - farmstead cannot be regarded in
rem, which might be suggested by at least uncomfortable used by the legislature term
"ownership and the co-ownership of a farmstead"- in favour: Gérecki, (2003), p. 54.

The second group of opinions focused on the acknowledge-
ment that a farmstead as a complete entity is not subject to the
law and Art. 552 of the CC with the respect to the farmstead does
not hold per analogy. Consequently, it may not be a subject of
a single legal action®. It is rightly argued that a farmstead as
an organized complete entity does not exist without separate
constituents that constitute it*. This is precisely the functional
understanding of a farmstead as an organized entity capable of
conducting production activities based on Art. 55° of the CC. It
appears, that the view that present an economic and technical
and not legal concept is still valid in this respect. The indicated
perspective should not be juxtaposed with the definition of
a farmstead formulated on the basis of the ownership. The se-
cond perspective is of crucial importance for the trading inter
vivos as well as mortis causa*.

Therefore, in the case of a farmstead individual properties on
which the farmstead is organized together with the constituent
parts and appurtenances are subject to dispose®. It is worth
noting that such solution is widely adopted in notary practice®.

This means that the notary should not limit himself while de-
scribing a farmstead in a notarial deed to its abstract definition
as an organized economic enterprise. In addition to cadastral
identification of the agricultural real property, he should also
specify further components that constitute an organized eco-
nomic enterprise. Determination of these constituents may also
be done in an annex to a notarial deed. It should be remarked
that such annex must also be in the form of a notarial deed.

In addition, yet another ambiguous standpoint should be dis-
tinguished, according to which there is a proposal for extension
of the scope of Art. 552 of the CC over a farmstead, assuming at
the same time that on the basis of the non-statutory provisions
such farmstead is treated as a stand-alone subject of trade®’.

In particular the following shall apply to the provisions of the
social security legislation®. In this aspect it is argued that the
ownership refers to an organized entity of assets as a production
unit, rather than a material substance (object)®.

Farmstead as subject of civil trade is not disclosed at all in the
land and mortgage register as a subject of trade in section I-0
which is intended for the designation of the property in rem
and not as a farmstead - assembly of rights. It should be assu-
med that the legislator did not recognize the need to adapt
farmstead trading to comply with the entry in section I-0 of
land and mortgage registers. This means that the entry does
not refer to a designation of a farmstead and has no function
associated with this entry. It should be postulated to amend
both Art. 25 of the LMRMA and the relevant provisions of the
implementing regulation from the year 2013.

3. Official documents which form the basis for
entry in the land and mortgage register

In accordance with Art. 158 of the CC agreement providing for
the transfer of ownership of property should be in the form
of a notarial deed. The same applies to an agreement of ow-
nership transfer, which is to be concluded in order to comply
with existing pre-commitments to transfer the ownership of
the property.

The form of a notarial deed (the substrate of which is notarial
deed)*® provides an appropriate rigour for the implementa-
tion of principle of security of real property trading. A Nota-
rial deed as official document legitimises the acquisition of
the ownership rights for a property and is the basis for entry
of ownership in the land and mortgage register (Article 626°
§ 2 of the CCP). It legitimises the performed legal action in the

42. In favour: Rudnicki, Trzaskowski (2013), p. 217; K. Stefariska, ‘Darowizna gospodarstwa
rolnego na rzecz matoletniego’in A. Oleszko (eds) Obrét nieruchomosciami w praktyce
notarialnej (Zakamycze, 1997), p. 211; Oleszko, (2004), p. 68.

43. S. Grzybowski in S. Grzybowski (eds), System prawa cywilnego. Cze$¢ ogdlna, Tom 1
(Ossolineum, 1985), pp. 424 - 425.

44. Cf. ). Pigtowski in F. Bfahuta, J. Pigtowski, J. Policzkiewicz, Gospodarstwa rolne: obrét,
dziedziczenia, podziat, 1st edition (Wydawnictwa Prawnicze, 1967), pp. 25 - 32.

45.  Rudnicki, Trzaskowski (2013), p. 170.

46. Oleszko, (2004), p. 260.

47. In favour: R. Budzinowski, ‘Koncepcja gospodarstwa rolnego w prawie rolnym’, 1st
edition, (Wydawnictwo Naukowe UAM, 1992), p. 148; idem, ‘Gospodarstwo rolne

i przedsiebiorstwo rolne’in P. Czechowski (eds), Prawo rolne, 2nd edition (LexisNexis, 2013),
pp. 98-104; A. Lichorowicz, ‘Gloss to the judgment of the SC of 7 January 1992; Orzecz-
nictwo Sadéw Polskich, 1(1993), p. 16; Stelmachowski, (2013), p. 328.

48. R.Budzinowski,'Umowa z nastepcg’in J. Panowicz-Lipska (eds), System prawa prywat-
nego. Prawo zobowigzan - cze$¢ szczegétowa. Tom 8, 2nd edition (C.H. Beck, 2011), pp.
782-783; A. Stelmachowski, (2013), p. 329.

49. Cf.R.Budzinowski, (2011), p. 782.

50. E.Drozd, Forma aktu notarialnego’in A. Oleszko (eds), | Kongres Notariuszy Rzeczypos-
politej Polskiej, st edition (Stowarzyszenie Notariuszy Rzeczypospolitej Polskiej, 1994),
p. 7 ff; idem, ‘Forma aktu notarialnego’in Z. Radwariski (eds), System prawa prywatnego
- czes¢ ogolna. Tom 2, 2nd edition (C.H. Beck, 2011), p. 155 ff.
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form of a document drawn up and at the same time represents
an embodiment of the purpose and functions related to the
obligation to maintain for this legal act the form of a notarial
deed by the legislature®'.

On the basis of the Notary Public Act of 14 February 19912,
notarial deed is a confirmation that the form of a notarial deed
is maintained for certain legal actions, for which the underlying
basis is Art. 72 § 2 of the CC, or this form is selected by the parties
themselves if they wish to give such a form to their declaration
of will (Art. 1 § 1 in fine NPA). Notarial deed as one of the no-
tarial activities (Art. 79 item 1 NPA) is the most formal notarial
document (Art.92 § 1 items 1-9 and Art. 94§ 1).

In addition to the notarial deed, the second most common
document forming the basis for entry in the register is an admi-
nistrative decision. In the context of the agricultural law these
decisions were issued on the basis of the retirement pension
laws in situations of transfer of a farm to the State Treasury. The
second basis used to be the Act of 26 October 1971 on the regu-
lation of agricultural property ownership*, under which issued
were the so-called acts of ownership of the land constituting
still the only document confirming the acquisition of an agricul-
tural property in the so-called administrative enfranchisement
decision. The third basis is written agreement concluded (under
the sanction of nullity) in a specific form other than the form
of a notarial deed, which were prepared by the head of the
municipality on the basis of Art. 52 of Act of 1977 on retirement
pension and other benefits for farmers and their families.

In contrast to the other official documents, in most cases notari-
al deed documents a legal event on the basis of the legal action
and documents presented to the notary, henceforth the decla-
rations of intent and knowledge of the parties without any "au-
thoritative" interactions, specific for other official documents.
In other words, notarial deed is a written statement made by a
notary of a will of the parties on the coming to effect intended
legal action from which rights and obligations between the
parties emerge. Exclusive competence imposing on a notary
the obligation to draw up notarial deeds includes assigning to

anotary a specific legal status and situates this office (position)
within the internal structure of the state. Article 91 in conjunc-
tion to Art. 1 § 2 holds in principle exclusive competence for
drawing up a notarial deed with the obligation of far-reaching
formal requirements and the method of concluding of this type
of notarial action (Art. 79 paragraph 1), with particular emphasis
on the function of preventive jurisdiction®*.

An important element influencing the correctness of trading
agricultural real property (farmsteads) is an appropriate de-
scription of the subject of the agreement in the notarial deed.
Notary shall make such a description on the basis of Art. 92
15 NPA and basing on the "present" documents, by which,
in terms of the description of a real property, data from the
Land and Property Register should be understood as the sole
evidence of the nature of the disposed real property. In this
case, the Land and Property Register fulfils the informative and
even ordering function. For an effective transaction these func-
tions must be subordinated to the legal title of the seller, who
holds the relevant evidence. When considering the land and
mortgage register this evidence has the form of the content
in sections 2 - 4 and these entries have a protective function
within the principle of public credibility of land and mortgage
registers, good or bad faith of the buyer. At the same time,
this entry has the nature and function legitimating the legal
title to the disposed property. However, it shall be pointed out
that this is not a legislative function, since in general, trading
entries are declaratory in nature. Legislative function could be
performed by an entry of the right of perpetual usufruct of
areal property (farmstead), since a constitutive entry is required
for the commencement of this right.

4. Methods of recording the particulars of agri-
cultural real property according to the require-
ments of the land and mortgage registers

Entries in Sections I, Il and IV of the land and mortgage register
use the presumptions of Art. 3 of the LMRMA and the principle
of public credibility of the land and mortgage register as expres-
sion of transaction security (Art. 5 of the LMRMA).

51. Asto the objectives and functions of notarial deed, see A. Oleszko, Prawo o notariacie.
Komentarz. Czes¢ Il, Tom 1, 1st edition, (LexisNexis, 2012), p. 482 ff.
52. Consolidated text — Dz. U. 2014, poz. 164, hereafter referred to as NPA.

53. Dz U.Nr 27, poz. 250.
54. A. Oleszko, Wpis w ksiedze wieczystej na podstawie aktu notarialnego, 1st edition
(LexisNexis, 2013), p. 26.

Although Section | of the register does not include the above
mentioned presumptions, but it provides important informati-
on regarding the particulars of the property. By virtue of Art. 26
Paragraph 1 of the LMRMA the basis for identification of pro-
perty in the land and mortgage register is the data in the real
property cadastre. Real property cadastre (Land and Property
Register) is a uniform for the entire country regularly updated
set of information about the land, buildings and premises, their
owners, and any other natural or legal persons being possessors
of the land, buildings and premises®. Data on land (including
agricultural property) is entered into the land and mortgage
register on the basis of an extract of cadastral map and an ex-
tract from land register or other document made according to
the provisions on the land and buildings register, unless specific
regulations provide otherwise.

From the perspective adopted in this paper this primarily means
a kind of "ambiguity" in the identification of the subject of tran-
saction. In the Section I-0 of the Land and Mortgage Register a
developed (undeveloped) agricultural real property is reported,
but the section does not report a farmstead (Art.553 of the CC)
as a set of identified assets. This leads to some inconsistencies -
according to the land and mortgage register the subject of the
transaction is in fact real property, although in reality we are
dealing also with other constituents that constitute an integral
functional farmstead. Most importantly, the value of the "other"
assets often exceeds the value of the land, which is still traditi-
onally treated as a constitutive element of the farmstead. The
subject of the transaction is therefore a farmstead that the Civil
Code defines in rem, which is completely not reflected in the
land and mortgage register regulations. In case of discrepancies
in the particulars reported in Section I-0 and in the cadastre,
the priority has the cadastre.

On the other hand for land co-ownership the land and mortga-
ge registry is not maintained, which constitutes a sort of relic
completely incompatible with the basic functions of the land
and mortgage register.

5. Court jurisdiction in proceedings for entry
of ownership rights with respect to agricultural
real properties

On top of the diversity of regulations by the means of civil law,
agricultural law or finally cadastral imposed is the court juris-
diction in the proceedings for entry of ownership of agricultural
real property. The scope of jurisdiction of the land and mort-
gage register court is determined by Art. 626 § 2 of the CCP, in
accordance with which the court, recognizing the application
for entry, only examines the content of the application, the con-
tent and form of the documents accompanying the application
and the content of the land and mortgage register.

In comparison to the overall civil law transactions the jurisdic-
tion of the court as determined by Art. 626° § 2 of the CCP is
rather defined. This applies in particular to the jurisdiction of
the court when a notarial deed is the basis of entry.

The nature of the land and mortgage register proceedings is
characterised by far-reaching formalism deliberately maintai-
ned in power for the sake of the public interest of protection
of legal transactions, their durability and stability. Contained
in Art. 626° § 2 of the CCP specification that "the Court shall
only examine" stresses the limited nature of court's jurisdic-
tion in the land and mortgage register proceedings during the
hearing of application for entry. In these proceedings the land
and mortgage register court is not capable of settling disputes
about the rights®, but has the obligation to study the material
activities, that is to form the basis of the entry not only in terms
of formal and legal requirements, but also in terms of its material
effectiveness. In particular, the Court must assess whether this
activity justifies creation, modification or termination of the
ownership right that is to be entered in the land and mortgage
register or deleted from the book®”. There is no doubt that the
Court will dismiss application for entry in land and mortgage
register in the event it establishes that the basis for the entry
involves a legal action of absolute voidness due to its conflict
with mandatory provisions of law?®.

55. M. Kucka in J. Pisulinski (eds), Ustawa o ksiegach wieczystych i hipotece. Przepisy
o postepowaniu wieczystoksiegowym. Komentarz, 1st edition (LexisNexis, 2014), p. 440.
56. Decision of the SC of 27 April 2001, Il CKN 354/00, OSNC 2001, no. 12, item 183.

57. E.Batan-Gonciarz, in E. Batan-Gonciarz, H. Ciepta, Ustawa o ksiegach wieczystych i hi-
potece. Komentarz po nowelizacji prawa hipotecznego. Wzory wnioskdw o wpis. Wzory
wpiséw do ksiegi wieczystej, 1st edition, (WoltersKluwer, 2011), p. 324.
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The Court shall take into account such legal situation ex officio®®.
In addition, the land and mortgage register court jurisdiction
covers the examination of the question of validity of legal
action from the point of view of its conformity with the law,
if the content of this action itself poses doubt in that mattere.

With regard to the assessment of the nature of the property,
the scope of the evaluation performed by land and mortgage
register Court is not uniform. In accordance with general trading
legislation (the Civil Code) it is assumed in the judicial practice
that the court hearing the application for entry of ownership
rights of property constituting part of agricultural real property
- destined in local land-use planning for agricultural purposes
- that was disposed by the way of legal action may not refuse
to make an entry on the basis that the disposed part of the real
property does not fulfil the criteria defined in Art. 46" of the CC®'.

The situation is different when the transactions is made under
the Act on the formation of the agricultural system. As passed
by the Supreme Court in its judgement of 10 November 2005, if
the Agency did not exercise the right to purchase real property
as specified in Art. 4 paragraph. 1 of the AFAS, then the basis
for entry in land and mortgage register is provided, in addition
to the ownership transfer agreement, also by the proof of de-
livery to the Agency of the information on the agreement and
its statement that it does not exercise the right to acquisition
or the expiry of a month deadline to make a statement on the
matter®?. Hence, at this point it can be concluded that land and
mortgage court is obliged to self-assess the nature of the real
property as agricultural one in the light of Art. 2 item 2 AFAS®.

Further "specificity” of court's jurisdiction in agricultural matters
are situations in which an administrative decision constitutes
the basis for entry. For the purpose of the land and mortga-
ge register the court is capable to assess the validity and ef-
fectiveness of the decision as the basis for entry in land and

mortgage register. By the validity and effectiveness of such
decision should be understood it compliance with the formal
requirements without the need to interpret the decision as an
official document.

As already indicated, the provision of 626° § 2 of the CCP in-
cludes in the jurisdiction also the obligation to examine the
content of the land and mortgage register. This examination
is done on both the seller (title to dispose the rights) and the
buyer (demonstration of the title of legal acquisition of the
rights in rem) side. In this regard, the court fulfils both a protec-
tive function, which manifests itself in ensuring the security of
legal real estate trading, and jurisdictional one - limited to the
examination of the legal title of the document as the basis for
entry without resolving disputes over the rights.

I11. Conclusions

1. In agricultural real property (farmsteads) trading records
from Land and Property Register and from land and mortga-
ge register fulfils complementary functions. Lunctim between
these two registers is essential to proper registrational determi-
nation of an agricultural property as well as legal - in relation to
the title legitimizing the concerned legal transactions. Specific
particular aspect related to trading of agricultural real property
manifests itself in the fact that situations may occur in which
the nature of the real property as agricultural one is determined
both by the register and the entry in Section I-0, but the said
nature may prove to be out of date due to a change in the local
development plan, which in turn allows for a change of desig-
nation of a real property as non-agricultural one or vice versa.

2. None of the described functions related to trading of
agricultural real property (farmstead) has any direct relevancy
in the case of buyer's erroneous impression about the nature
of the real estate, according to its description in the so-called
presentation of the parties in the notarial deed. Judicial practice

58. Resolution of the SC of 12 April 1990, Ill CZP 14/90, Docket 1990, No. 13, p. 8; Decision
of the SC of 10 March 1999, Il CKN 290/98, unpublished.

59. A. Oleszko,Kognicja sadu w postepowaniu o wpis w ksiedze wieczystej na podstawie
whnioskow zawartych w aktach notarialnych’in A. Oleszko (eds), Obrét nieruchomosciami
w praktyce notarialnej (Zakamycze, 1997), p. 150.

60. Decision of 21 September 1995, Il CRN 96/95, unpublished.

61. Resolution of the SC of 20 July 1995, Ill CZP 88/95 - OSNC 1995, No. 11, item. 163 Cf. R.
Magnuszewski gloss, Palestra, 1- 2 (1996), p. 192.

62. Decision of the SC of 10 November 2005, V CK 249/05, LEX No. 186719.

63. With regard to the exercise of the right of pre-emption see: A. Oleszko, 'Kognicja sadu w
postepowaniu o wpis prawa wtasnosci na podstawie umowy sprzedazy nieruchomosci
rolnej w wykonaniu prawa pierwokupu; Rejent, 10 (2009), p. 94.

was established stating that none of these functions protect the
buyer for example in a case of invoking an error as to the subs-
tance of the legal action. Itis assumed that before the contractis
concluded both parties in the expected care and notary, within
the required professional diligence, should ensure themselves
as to the nature of the disposed property.

3.The performed analysis of agricultural real property tra-
ding shows that registration of agricultural law transactions
in land and mortgage register fulfils an important function of
strengthening security of the trading.

4. The lack of established land and mortgage register for
disposed agricultural property does not constitute an obstacle
for conclusion of contract but, by virtue of Art. 92 § 4 of the
NPA, it is the duty of a notary to place in the notarial deed an
application to establish land and mortgage register for the
purchased property.

5. In most EU Member States trading in agricultural real
properties is regulated on the basis of separated provisions
as compared to general real estate trading. Carried out by the
regulation in question objectives regarding the development
of social and spatial structure in agriculture are justified on the
one hand by the particular nature of the EU Common Agricul-
tural Policy, while at the same time presented as an "overriding
requirements of public interest", which may justify restrictions
on free movement of capital (Art. 63 TFEU) . National regulations
aimed at prevention of acquisition of agricultural land for purely
speculative reasons are facilitating land acquisition by persons
who intend to actually cultivate them and thus correspond to
aim of pursuing public interest in a Member State, in which
agricultural land is a limited natural resource.

However, these measures must not go beyond what is neces-
sary in order to achieve this objective. First of all, they cannot

be particularly burdensome. Secondly, the national legislature
should use the least restrictive structures. With respect to the
second requirement particularly important is the need to defi-
ne reasonable and transparent conditions for implementation
of restrictive measures on participants of legal transactions.
Solutions granting control authorities too far-reaching discre-
tion in evaluation are unacceptable. It also entails the need for
ensuring adequate verification system over bodies controlling
real estate trading. The primary perspective means basically the
determination whether the provisions of the Treaty concerning
free movement of capital (Art.63 of the TFEU)**are not against
national legislation which allow for the acquisition of real estate
properties (in particular - agricultural property) on the condition
that the specific subjective and subject-matter prerequisites are
met. According to established judicial practice, such restrictions
may be acceptable if the measures aim at non-discriminatory
manner to pursue public interest and if they are consistent with
the principle of proportionality, that is they are appropriate for
attaining the intended purpose and do not go beyond what is
necessary to attain that objective®.

Member States regulations concerning the acquisition of real
property differ significantly in terms of a specific terms and the
purposes for achieving of which they are formulated, and their
compliance with EU provisions is assessed mainly within the
framework of investigation of the principle of proportionality
and therefore it is dependent upon the specific relationship
between the stated objective and the measures adopted®.

6. At the present day, the diversity of substantive law and
land and mortgage registers institutions of rights in rem in
the European Union Member States®” seems to be significant

64. In a wider scope of the entrepreneurship law.

65. Cf. the judgements: Judgment of the Court of 1 June 1999, Klaus Konle v Republik
Osterreich, C-302/97, European Court Reports 1-3099, paragraph 40; Judgment of the
Court (Sixth Chamber) of 5 March 2002, Hans Reisch and Others (joined cases C-515/99
and C-527/99 to C-540/99) v Blrgermeister der Landeshauptstadt Salzburg, European
Court Reports 2002 1-02157, paragraph 33; Judgment of the Court of 23 September
2003, Margarethe Ospelt and Schlossle Weissenberg Familienstiftung, C-452/01 Reports
of Cases 2003 1-09743,paragraph 34.

66. Cf. the opinion of Advocate General, Case C-370/05 Anklagemyndigheden v Uwe Kay
Festersen, | - 1131 - 1-1143, item 23.

67. C.U.Schmid, C. Hertel, H. Wicke, Real Property Law and Procedure in the European Union.
General Report, (2005), passim.
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enough to putin question a concept of implementing effective
measures to harmonize them. This applies to both the funda-
mental difference between the systems of statutory law and
common law, as well as to the differences between the various
continental systems. The remarks raised above on Polish agricul-
tural real property trading system and its consequences for the
legal state reported in land and mortgage register constitute
only a tiny example of the problems that occur in the actual
legal trading.

7.The potential benefit of creating an appropriate system
obviously cannot be overestimated especially in the field of
implementation of (generally understood) informative or pro-
tective function. Just as the functions and importance of the

Summary:

institution of land and mortgage registers are indisputable, at
the same time it is difficult to ignore the natural circumstance
that the appropriate implementation of these functions is deter-
mined by substantive law solutions. In other words, it is difficult
to speak about the appropriate level of security of real property
trading without the condition sine qua non in the form of a valid
national legislation. The concept of universal land and mortga-
ge register solutions® is theoretically feasible to implement, but
only formally. At the present stage of European integration it
is impossible to imagine that this will allow for autonomous
"effectiveness" of land and mortgage registers with regard to
security of trading. The mentioned differences in legal cultures
of various institutions raise doubts that there is a real chance
to adopt solutions for harmonization that would be acceptable
for the individual states.

Przedmiotem analizy jest ocena realizacji funkcji ochronnej ksigg wieczystych w odniesieniu do nieruchomosci rolnych
w polskim systemie prawa. Stan prawny gruntow rolnych ujawniony w ksiedze wieczystej znacznie czesciej niz w przypadku
pozostatych rodzajéw nieruchomosci nie odzwierciedla rzeczywistego stanu prawnego. Przyczyny takiego stanu rzeczy maja

zréznicowany charakter i dotycza zaréwno ptaszczyzny materialnoprawnej, jak i stricte wieczystoksiegowej. Rozwazania
obejmuja charakterystyke podstaw normatywnych obrotu nieruchomosciami rolnymi i przedstawienie szczegélnego cha-
rakteru przedmiotu tego obrotu. Podjeta problematyka procesowa dotyczy przede wszystkim konsekwencji oznaczenia
nieruchomosci w dokumentach urzedowych stanowiacych podstawe wpisu w ksiedze wieczystej oraz zakresu kognicji sagdu

W postepowaniu o wpis prawa.
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muss schriftlich erfolgen. Mit der Annahme zur Veréffentlichung Ubertragt der Autor dem
Verlag das ausschlieBliche Verlagsrecht fiir die Zeit bis zum Ablauf des Urheberrechts.
Eingeschlossen sind insbesondere auch das Recht zur Herstellung elektronischer Versionen und
zur Einspeicherung in Datenbanken sowie das Recht zu deren Vervielféltigung und Verbrei-
tung online oder offline ohne zusatzliche Verguitung. Nach Ablauf eines Jahres kann der Autor
anderen Verlagen eine einfache Abdruckgenehmigung erteilen; das Recht an der elektroni-
schen Version verbleibt beim Verlag.

Auflage 1000 Stueck

DPJZ | 71

Ewa Tuora - Schwierskott

Biirgerliches Gesetzbuch
Buch 4 Familienrecht

zuletz rt durch Art. 16 G v. 29.6.2015 1 1042

Fachverlag und Ubersetz Rechtsstand 3. November 2015

Niemiecki kodeks cywilny
Ksiega 4 Prawo rodzinne

ostatnia zmiana 29.06.2015

Stan prawny 3 listopada 2015

Ewa Tuora - Schwierskott

MIGRACJE
A POLITYKI
MIGRACYJNE

Prawo unii europejskiej na tle
wybranych doswiadczen krajowych




DEUTSCH - POLNISCHE
RECHTSSCHULE
WROCLAW - BERLIN

SCHULE DES POLNISCHEN RECHTS

an der Juristischen Fakultat
der Humboldt-Universitat zu Berlin

SCHULE DES DEUTSCHEN RECHTS

an der Fakultit fiir Rechts-, Verwaltungs-
und Wirtschaftswissenschaften
an der Universitat Wroclaw
Mehr Informationen iiber die Deutsch - Polnische Rechtsschule

und das Studienprogramm unter:
http://www.rewi.hu-berlin.de/ip/dprs
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