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Evidencing function

This function is manifested in gathering data. A number of solu-
tions is applied here. Literature provides several classifications
of solutions concerning land registering systems. G. Larsson
divided European solutions into four groups: Western, Eastern,
Northern and Southern Europe. Western European solutions
are usually based on the French cadastre solutions invented
by Napoleon and implemented at the beginning of the 19%
century which is, in principle, connected with a separate register
of rights associated with a specific estate. Similar solutions are
observed in Scandinavian countries, in Northern Europe. In
this classification, Southern Europe cadastre solutions are also
based on the French concept, however their implementation
leaves much to be desired. In Eastern Europe, far more than
in Western, the cadastre is focused on gathering information
about the area and how it is used rather than information for tax
collection purposes. The author considers separately solutions
used in English speaking countries.’ G. Larsson’s classification

is hardly useful when considering land registering systems,
because the author focuses primarily on cadastral regulations
and has made a number of quite artificial divisions based on
geographical criteria, and at the same time he does not indicate
any substantive elements to support this concept.

English terminology used widely in the land registering clas-
sification subject matter literature may give rise to doubts.
From the perspective of the evidencing function, two ways of
maintaining land registers are pointed out - “title registration”
and “deed registration”. The term ‘title’ is generally associated
with a legal title being a legal basis to acquire specific powers,'
however in English this term has a little broader meaning and
also covers an individual's legal right to possession of property.'
In the case of the term ‘deed’ we need to bear in mind that its
meaning may differ in common law contexts and in civil law
regulations.’

There is a general agreement that document registers are often
just a development stage of land registering systems; in time,
document registers get transformed into property rights reg-
isters.’* According to M. Raff, there is a worldwide tendency to
develop land registering systems just this way.'

In the case of document registers, a document is registered by
means of accepting its copy or original and including it in the
public register. Such inclusion is confirmed by an endorsement
or seal placed on the document and this way this document
gains priority over documents that have not been registered.
The system has its advantages and disadvantages. J. Zevenber-
gen points to its fundamental weakness; he stresses the fact
thata documentis only a proof of a transaction that took place,
but not necessarily an effective way of acquiring a right. If the
acquirer wants to check the acquisition of the specific right, he
needs to familiarise himself with all documents in the register
in order to confirm proper consequences back in time until the
acquisition of the original title. On the other hand, in systems
based on document registers, to prove validity of their right
one needs to confirm proper consequences of acquisition for a
defined period of time (e.g. 15 years in Singapore). Despite these
inconveniencies, there is a number of well functioning and ef-
fective document register systems, such as the systems used in
Scotland, South Africa, the Netherlands and France. When sum-
marising his law comparative research of practical applications
and land registering systems functioning, J. Zevenbergen stress-
es thatan unquestionable advantage of document registers lies
in the possibility to limit document control to checking their
formal requirements only, which quickens considerably the
registration procedure.’ The above general statements need to
be elaborated in relation to each legislation, because they may
differ considerably in a number of aspects without departing
from the general idea, for instance the regulation adopted in
South Africa, where land registers enjoy a far-reaching control
power and the state offers extensive guarantees in relation to
the registered documents.'®

In contrast to document registration, registration of rights
is based on the idea of registering rights that have already
been acquired, for example, on the basis of a contract of sale
of property. A legal effect is registered in the discussed sys-
tem and this effect constitutes grounds for registration. Due
to the adopted registration rule, the role of the registration
body increases in the above system, since the body needs to
establish legal consequences of the events that are to consti-
tute grounds for registration. In principle, registered right is
guaranteed by the state (e.g. in the English system, solutions
based on the Torrens title system) or they are secured by the
principle of public trust to land registers (like it is in the Central
European land registering systems). The possibility to establish
rights holder without the need to consider legal implications
of the right is an unquestionable advantage of the system."”

9 G.Larsson, Land registration and cadastral systems.
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He also points to certain disadvantages of this solution:

1) the possibility of abuse of the situation in the case when
the registry is inconsistent with the actual legal status,
2) a relatively lengthy period of registration due to the
necessity of thorough confirmation of registration basis,
3) high implementation costs.'

Bearing in mind that both solutions (registration of rights and
registration of documents) function in European legal systems,
this will be the first issue to overcome in the attempt of harmo-
nising law in this scope. Both systems have their advantages
and disadvantages, however, rights registration system seems
to be the more desirable solution even though in the case of
companies registration system harmonisation, the solution in-
volving the disclosure of certain documents has been adopted.
From the informative function perspective, this issue will also
be relevant.

In Poland, like in many European countries the real folium prin-
cipleis used in land registering systems which means that a land
registry entry is made for a specific property as opposed to the
personal folium principle, where entries are made for specific
owners. The greatest advantage of the real folium system is
that for real estate trading purposes it is more important to be
able to establish a property legal status rather than rights en-
joyed by a particular individual. Considering that both solutions
are in use in European countries, this will be another issue to
overcome when attempting to harmonise registering systems.
This shall also be an issue to consider as far as the informative
function of register is concerned.

Informative function

Polish law assumes that in order to fulfil their fundamental
purpose, land registering systems need to be available to
whoever is interested in them, therefore the formal disclosure
principle is applied here which is best expressed in the state-
ment that "Land registers are public”. The right to look into land
register books is granted to everyone, however land register
files (where all documents are kept) are available only individu-
als who may have a legal interest in them and to notaries. One
very important aspect of formal disclosure principle is the pos-
sibility to obtain copies of entries that have specific probative
value and they play an important role in real estate trading.
This solution also gives rise to questions about individuals’ pri-
vacy protection.” In some European countries, access to land
registers is restricted; in Germany one needs to provide a proof
of legal interest in order to gain access to land registers. There
is no doubt that this solution protects privacy more, but the
necessity to provide a proof of legal interest complicates the
information access procedure and in many cases the inability
to access information promptly may hinder the protection of
real estate rights. Considering Polish experience in the scope
of getting access to land register files, the assessment of one’s
legal interest may also be arbitrary.

When maintaining land registering systems for evidencing pur-
poses, a lot of information is gathered which needs not to be

disclosed for the good of real estate trading (e.g. payment terms,
price, etc.) therefore as far as informative function is concerned,
the manner the evidencing function is fulfilled is very important.
In the case of rights registering systems, access to information
may be restricted by not including some of it in the general
register or by limiting access to parts of the register. However,
in the case of document registering systems, there is no pos-
sibility to restrict access to certain information, because all of
it is included in the registered documents. Similar problems
are encountered in the real folium and personal folium land
registering systems. From the property trading perspective,
establishing a real estate legal status seems paramount and
is more consistent with privacy protection need while access
to information on all real estate owned by one individual is
certainly a greater intrusion of his or her privacy and the need
for such information is relevant only in a small number of cases.

The use of computerized systems undoubtedly influenced the
informative function of land registering systems. Land registers
have become a database to be searched for specific criteria,
therefore appropriate selection of such criteria is crucial for
privacy protection purposes; they need to be established in
such a way, that a search result does not violate the registered
parties privacy too much. This also provides a possibility to
restrict access to certain data.

To sum up the considerations on the evidencing and infor-
mative functions in the context of a possible future common
European regulation, the real folium land registering system
should be postulated to register rights since this option offers
more effective solutions in the scope of privacy protection.
Referring to the information function alone, we need to opt for
unlimited access to the data relevant to estate trading purposes
and at the same time limited access to data that may violate
privacy of registered entities and which is not relevant to the
security of transactions. The scope of both these groups should
be a subject of further research.

18 H. A. L. Dekker, The invisible line ..., p. 155 - 156.

19 J. Litwin, Jawnos¢ formalna ksiqg wieczystych i innych ksiqg publicznych w prawie polskim (acta nemini deneganda),

Demokratyczny Przeglad Prawniczy 1947 no. 5, p. 27 - 32.
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Protective function

Protective function manifests in protecting the rights of
both third parties acting in reliance on the information dis-
closed in the registry and the rights of the registered par-
ties (whose rights have been registered) by providing an
instrument to derive a specific effect of the registered facts.
Considering this perspective, registries may be divided into
positive and negative registries. Positive are those where a regis-
tered right is guaranteed by the state and the state is also liable
for damages. In negative systems, there is no such guarantee
and it may appear that the registered party in fact does not have
the right. An example of positive rights registering system is
the Australian system - the Torrens title system, while in South
Africa a positive deed registering system is in place. French
solutions are an example of a negative deed registering system,
while in Germany a negative rights registering system is in use.?’

LAW

At this point it needs to be noted that classifying an existing
systemiis, in fact, not so obvious due to diversity and complexity
of requlations. J. Zevenbergen suggests that the German system
offers extensive protection and therefore might be considered
to be closer to positive systems. He also points to further divi-
sions. He classifies systems considering the manner of dealing
with rights collisions, for instance in the case of double sales of
one property, and he presents three types of solutions: systems
giving priority to the first recorded deed (race statute), good
faith protection (notice statute) and protection of good faith
based on the registered data (race - notice statute).”!

Positive systems offer the highest degree of safety, yet not many
European countries use them and they are usually connected
with greater costs. Considering estate trading safety, unques-
tionably the positive systems should be postulated. However,
first implementation possibilities and cost-effectiveness need
to be considered. Experience in the scope of implementing
positive systems in developing countries show, that such solu-
tions require a certain level of legal awareness from citizens. In
view of state liability for damages, the next question should be
whether such a solution is likely to be effective from the point
of view of the budget and the legislature. Therefore, negative
solutions functioning in Central Europe are worth consider-
ing; they are based on the protection of buyer’s good faith

when purchasing from a party registered in the land register
(e.g. Polish, German and Austrian solutions). One needs to re-
member that in negative systems there is a possibility of incon-
sistency between a property legal status disclosed in the land
register and its real legal status. In the case of acquisition of prop-
erty from the rightful owner according to the land registry who
later proves otherwise, the problem that arises is about whom
the law should protect - the buyer or the person who isin fact en-
titled, but for some reasons was not included in the land register.
Only one of the person’s rights can be protected and the other
shall address the seller for compensation. In many negative
systems, the legislator trying to provide greater certainty in
establishing legal status in land registers, and consequently,
increased level of estate trading security, reaches for solutions
including some limitations (bad faith, the legal action nature,
etc.) in order to protect the buyer with a guarantee of faith in
land registers. This breaks the fundamental principle of civil law
expressed in the legal maxim nemo plus iuris in alium transferre
potest, quam ipse habet, which means that nobody is able to
transfer more rights or greater scope of privileges that he or she
has. Two directions can distinguished in the scope of warranty
protection against actual owner’s claims: 1) positive direction
- excluding purchaser’s claim that the information in the land
register was false in any respect, and 2) positive direction -
aimed against the objections that there may have been rights
and claims not listed.?? This solution also offers a relatively high
degree of safety and possibly is more cost-effective.

Control function

Control function is limited to checking legality of actions
connected with estate trading and it is performed mainly with
the application of procedural solutions. One of the land regis-
tering systems goals is to eliminate potential disputes in the
future and this is achieved by a registration procedure designed
for this purpose. Establishing a reasonable balance between
the time needed to complete the proceedings and reliability
in determining the registered rightful owner of rights need
to be taken into account. In the present proceedings there
is a great number of cases (for example, in Poland more than
3 million cases per year). Considering the quantity of cases,
the proceedings need to be developed in such a way that they
provide acceptable level of protection on the one hand and
that they are effective on the other. Therefore land registering
proceedings are generally based on the principle of legality.

20 H. A. L. Dekker, The invisible line: land reform, land tenure security, and land registration, Aldershot, Burlington 2003, p. 127 - 130 148 - 166, J. Zevenbergen,

Systems of Land Registration. Aspects and Effects, Delft 2002, p. 48 - 63.
21 J.Zevenbergen, Systems of Land..., p. 64 - 76.

22 ). Wasilkowski, Zagadnienia kodyfikacyjne z zakresu prawa rzeczowego. Nabycie i utrata praw na nieruchomosciach, Przeglad Notarjalny 1936 no. 11/12, p. 9-10.

Generally speaking, in the context of land registering systems,
the principle of legality requires that land registers reveal legal
status of the registered subjects consistently with the actual
legal status of the subjects. At the same time, there are a few
problems connected with defining the basis for this principle
in land registering systems, which affects their shape and
scope. The controversies relate to several areas; the scope
of the examination, the scope of the registrar’s competence
and the scope of exceptions to the principle of legality.
A slightly narrower approach to the principle of legality is also
possible when it comes to its formal aspect, where making
an entry is approved only when a relevant authority confirms
that all legal requirement for registration have been met. Too
thorough examination may extend the time of the proceed-
ings which in turn may negatively affect prompt disclosure of
a property legal status in the system and this way it is a threat
to estate trading safety. Therefore, it is generally understood
that, a reasonable compromise between the control function
of land registering systems and their prompt and efficient func-
tioning needs to be reached.? This issue is solved by defining
appropriate basis for entries. Two concepts of basis for making
entries can be distinguished: one based on the substantive
legality principle and the other based on the formal consensus
principle.

The substantive legality principle assumes that only a docu-
ment where a change of property legal status is defined may
become basis for making an entry to a register. For example, in
the case of transfer of property rights on the basis of a contract,
an entry of the right transfer may be made only on the basis of
documents containing this contract.?® Entries made in such a
land registering system are highly reliable because they cannot
be made without a legal document and this document needs

to be approved, often in a qualified manner, which at the same
time may give rise to objections against excessive formalism of
such a solution.

Another solution is a system based on the formal consensus
principle according to which a document indicating, with a high
probability, a change of a property legal status is sufficient to
make a relevant entry. In most cases this would be a rightful
owner’s consent. In the classical version of this principle such
a consent is often abstract in its character.?® This system facili-
tates prompt proceedings but does not guarantee that all legal
conditions exist to effectively change the property legal status.

It needs to be stressed once again, that in land registering pro-
ceedings it is important to keep appropriate balance between
how fast the proceedings are completed and what degree of
security they offer for estate trading purposes. Balance between
these two values often determines the fundamentals of making
entries as a compromise between the two concepts discussed
earlier. The most reasonable solution seems to include applica-
tion of substantive legality principle in relation to rights that are
crucial in estate trading (mainly ownership) and application of
the formal consensus principle in other cases.

Creative function

To better use other land registering systems functions, many
legal systems change a property legal status depending on
the entry made in the land register referring to this principle as
the principle of entry. If strictly followed, this principle would
ensure constant and complete consistency between entries
made in land registers and the document legality because its
construction prevents existence of such an inconsistency.?’

23 F.Venjakob, Das Legalitéitsprinzip im Grundbuchverfahren, Minster 1996, p. 41 - 61; H.
Ried|, Priifungsrecht und Priifungspflicht im Grundbuchwesen, KéIn 1962 p. 11 - 17.

24 D. Eickmann, Grundbuch - Verfahrensrecht: ein Lehrbuch, Bielefeld 1994 p. 191 - 194,
H. Ried|, Priifungsrecht und Priifungspflicht im Grundbuchwesen, KIn 1962 p. 16 - 17.

25 J.Ignatowicz, Podstawy wpiséw w ksiegach wieczystych, Rejent 1994 no. 2, p. 14,
similarly: J. Wasilkowski, Znaczenie wpisu do ksiegi wieczystej wedtug prawa
rzeczowego, Pafistwo i Prawo 1947 no. 5/6, p. 50.

26 J.Ignatowicz, Podstawy wpiséw ..., p. 15.

27 J.Wasilkowski, Zagadnienia kodyfikacyjne z zakresu prawa rzeczowego. Nabycie i utrata
praw na nieruchomosciach, Przeglad notarialny 1936 no. 11 - 12, p. 6.
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Implementation of the foregoing needs two conditions
to be fulfilled:

1) no entry, no change in the property rights,

2) each entry is valid in law, regardless any conditions existing
outsider the register books (entry is causa efficiens)?.

A complete and systematic fulfilment of the entry principle
is impossible in this form (e.g. if a building is completely de-
stroyed, it is difficult to assume that anyone still owns a flat
which used to be in there). For this reason a number of systems
applies this principle to a certain extent, for example only in
the case of changes to be made pursuant to legal actions (e.g.
inheritance and prescription cases). Another very popular rule
is to treat such an entry as one of a few conditions required to
change a property legal status (e.g. additionally a valid deed
is required). This rule is often applied only in connection with
defined rights.

The principle of entry which assumes binding acquisition of a
right of entry is an effective measure when it comes to persuad-
ing right owners to disclose the property legal status. If they
fail to submit an entry application and pay for it, they will not
acquire their rights related to the property. However, this solu-
tion has also some disadvantages, especially for estate trading
purposes and it causes serious complications that arise between
the time the deed is executed and the time the entry is actually
made (it is connected with often considerably long transition
period), because in the meantime the buyer can only deal with
the expected right.

Summary

It needs to be pointed out that similar effects occur as in
the case of the entry principle through procedural solutions
(Polish solutions provide best examples in this scope).?

When making proposals for a future common regulation,
it needs to be noted that if the future common European regu-
lation on land registering systems does not adopt the positive
system (see Protective function), then as far as the Creative
function is considered we need to consider a solution where
making an entry is just one of conditions for establishing a prop-
erty legal status through legal actions (such systems operate
effectively in Germany, Austria and Switzerland).

Fiscal function

Land registering systems maintenance is in principle financed
by the state but every entry in the register as well as obtaining
certain documents (such as a copy of an entry) are also con-
nected with fiscal charges to be paid by the applying party.
Considering multitude of cases (over 3 million cases per year
in Poland alone), the income to the state budget is significant.
There is no question about the fact that people who use the pro-
tection function of land registering systems should participate
in the cost of their maintenance but the payments should be
calculated in such a way that they do not become a substantial
barrier blocking the protection of the rights and also that the
protection measures are available for the poor (like releasing
them from the obligation to make such payments).

The purpose of this article is to consider some general postulates that a modern land registering systems should include
if aiming at a future general European regulation. At present such a solution is rather difficult to implement, therefore this

article is just an attempt at pointing a direction to take if we want to achieve such a regulation in the scope of land regis-
tering systems in the future. It is crucial to determine such issues through analysis of land register functions. There are six
important functions: 1) Evidencing function, 2) Informative function, 3) Protective function, 4) Control function, 5)Creative

function 6) Fiscal function.
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Staatsangehorigkeitsgesetz

Polnisches
und deutsches Staats-
angehorigkeitsgesetz
Rechtsstand: August 2012
Dr. Ewa Tuora-Schwierskott
Preis:19;
9,99 €
ISBN: 978-39814276-7-7

Polnisches
Strafg

Polnisches
Strafgesetzbuch
Rechtsstand: Juni 2011

Dr. Ewa Schwierskott-Matheson

42,99 €
20,99 €
ISBN: 978-3-9814276-1-5

Biirgerliches
Gesetzbuch
Rechtsstand: Mai 2014
Dr. Katarzyna Styrna-Bartman
Dr. Ewa Tuora-Schwierskott

Preis:35;
17,99 €
ISBN: 978-39815983-3-9

Energierecht mit Einfiihrung

PRAWO ENERGETYCZNE
ZWPROWADZENIEM

Energierecht
Rechtsstand: August 2014
Barbara Anna Kaczmarek

17,99 €
ISBN: 978-39815983-1-5

Preise nur fiir
Mitglieder der DPJV

DE Iure,rL

Fachverlag und Ubersetzungsservice

www.de-iure-pl.org

Deutsches Strafgesetzbuch

Deutsches
Strafgesetzbuch
Rechtsstand: Januar 2013
Dr. Ewa Schwierskott-Matheson
i5:39,99 €

17,99 €
ISBN: 978-39814276-9-1

Polnisches Zivi
mit Einfiihrung

Polnisches
Zivilgesetzbuch
Rechtsstand: April 2012
Patricia Elbers, Robert Siwik
Preis:45:99°€
22,99 €
ISBN: 978-39814276-9-1

Cuicaenia w polskim  iemiecki gzy-
iczym

Ubungen in deutscher
und polnischer
Rechtssprache
Dr. Agnieszka Malicka

Dr. Ewa Tuora-Schwierskott
Preis:15,99 €
7,99 €
ISBN: 978-3-9815983-2-2

Pawel Markiewicz

Die Gedichte und das Lernen

\arematincine Rnsesradungen
schen Sprache

Woersee s nauba
Tz Twroey 2 et e MeeroTngn

Die Gedichte
und das Lernen
Pawet Markiewicz

Preis 12.99 €
ISBN: 978-3-9815983-6-0

Sammlung der Polnischen
Baugesetze mit Einfiihrung

ZBIOR POLSKICH USTAW BUDOWLANYCH

Sammlung der
polnischen Baugesetzen
mit Einfithrung
Rechtsstand: Juli 2012
Dr. Peter von Feldmann
Preis:39,99 €
19.99 €
ISBN 978-3-9814276-8-4

KODEKS POSTEPOWANIA CYWILNFGO
20

Sicherungs- und
Zwangsvollstreckungs-
verfahren aus dem
Zivilverfahrensgesetzbuch
Dr. Arkadiusz Wowerka

Preis:35;
17,99 €
ISBN: 978-39814276-5-3

Deutsche Juristische

Begriffe von A bis Z
pelurerr Niemieckie slownictwo
e nre prawnicze od A do Z

Deutsche
juristische Begriffe
von A bis Z
Barbara Kaczmarek

Preis:15;
7,99 €
ISBN: 978-3-9815983-0-8

PORZADZAC TEUMACZENIA
WIADCZONE DOKUMENTOW?

WIE FERTIGT MAN BEGLAUBIGTE
UBERSETZUNG

VON URKUNDEN AN?

Wie fertig man beglaubigte
Ubersetzungen von
Urkunden an?

Dr. Karsten Dahlmanns
Dr. Artur Dariusz Kubacki
Preis:45;99€
40.99 €
ISBN: 978-83-937905-0-0




